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| nsurance -- Autonobile insurance -- Failure by plaintiff to
conply with notice and early disclosure requirenents of s.
258. 3 of Insurance Act not providing basis for striking out
statenent of claim-- Act expressly permtting non-conpliance
with early disclosure requirenments while precluding plaintiff
fromrecovering prejudgnment interest for any period of tine
prior to service of notice under s. 258.3(1)(b) -- Defendant
not entitled to declaratory order regarding plaintiff's
disentitlenent to prejudgnent interest or to order requiring
plaintiff to conply with early disclosure requirenents
-- Insurance Act, RS. O 1990, c. 1.8, s. 258.3.

The defendants brought a nmotion for an order striking out the
statenent of claimon the basis that the plaintiffs had not
conplied with the notice and early disclosure requirenments of
S. 258.3 of the Insurance Act. Alternatively, they sought an
order requiring the plaintiffs to conply and decl aring that
prej udgnent interest on the claimbe suspended pendi ng
conpl i ance.

Hel d, the notion should be di sm ssed.

Section 258.3(9) of the Act expressly permts a person to
commence an action wi thout conplying wwth s-s. (1). However,
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the Act inposes sanctions upon a plaintiff who chooses non-
conpliance: that plaintiff is precluded fromrecovering

prej udgnent interest for any period of time prior to the
service of a notice under s. 258.3(1)(b). As well, the court is
directed to consider a plaintiff's failure to conply with the
notice requirenents when awarding costs. It would be

i nappropriate to nmake a declaratory order regarding the
plaintiffs' disentitlenment to prejudgnent interest, as s-s. (8)
expressly addresses that issue and dictates a particul ar
result. An order requiring the plaintiffs to conply with the
notice requirenents would al so be inappropriate. By inposing
the sanctions found in s-ss. (8) and (9), the legislature has
al ready provided a renedy for non-conpliance. Absent express
authority to do so, the court should not create a renedy that
the |l egislature chose not to include. Mdrre inportantly, no w
that the action had been comrenced and pl eadi ngs exchanged, the
defendants had full rights of production and di scovery of the
plaintiffs. Any information that they could have received from
the plaintiffs voluntarily pursuant to s. 258.3(1), they could
not seek under the Rules of G vil Procedure.

Statutes referred to

| nsurance Act, RS . O 1990, c. 1.8 (am 1996, c. 21), ss.
258. 3, 258.4, 258.5(1), (5

Rul es and regul ations referred to

Rul es of Civil Procedure, R R O 1990, Reg. 194, Rule 33

MOTI ON for an order striking out a statenent of clam

Heat her L. Kawaguchi, for defendants/noving parties.
David N. Del agran, for plaintiffs/responding parties.

[1] STINSON J.: -- This notion raises novel questions about
t he consequences of non-conpliance with the notice and early
di scl osure obligations inposed under s. 258.3 of the Insurance
Act, RS . O 1990, c. 1.8, as anended by S.O 1996 c. 21, s. 22,
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upon a woul d-be plaintiff in a notor vehicle accident claim
The defendants conplain that the plaintiffs have not conplied
with the requirenents of that section, and seek an order
striking out the statenment of claim In the alternative, they
seek an order requiring the plaintiffs to conply, and declaring
t hat prejudgnent interest on the plaintiffs' claimbe suspended
pendi ng conpli ance.

The Statutory Schenme
[2] Section 258.3 was part of a package of anmendnents to the

| nsurance Act that cane into force on Novenber 1, 1996 pursuant
to the Autonobile Insurance Rate Stability Act, S.O 1996, c.

21 (also known as Bill 59). According to a sunmary of the
proposed | egislation distributed by the Mnistry of Finance,
Bill 59 introduced "[n]ew procedures for making tort clains

to provide early disclosure of information by plaintiffs
and insurers and to provide opportunities for pronpt
settlenment. These procedures are intended to minimze delays in
resolving tort clainms and to reduce transaction costs." As an
explanatory note to the draft |egislation indicated, "[s]ection
258. 3 attenpts through early notice and di sclosure of the
particulars of a claimto pronote settlenent before an action
is comenced. "

[ 3] Another explanatory note issued by the Mnistry of
Fi nance at the tinme Bill 59 was introduced descri bed the schene
of s. 258.3 as follows:

An action could not be commenced unless the plaintiff first
applied for statutory accident benefits, gave notice of the
intention to commence the action within a specified period
after the accident, provided the defendant with information
prescribed by the regul ations, and, if requested by the

def endant, underwent health-rel ated exam nations, provided
the defendant with a statutory declaration related to the
cl ai mand provided the defendant with evidence of the
plaintiff's identity. No prejudgnment interest would be
payabl e for the period prior to the service of the notice of
the intention to commence the action.
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[4] As enacted, the material portions of Bill 59 provide as

foll ows:

258.3(1) An action for |loss or damage frombodily injury or
death arising directly or indirectly fromthe use or
operation of an autonobile shall not be commenced unl ess,

(a)

(b)

(c)

(d)

(e)

()

the plaintiff has applied for statutory accident
benefits;

the plaintiff served witten notice of the
intention to commence the action on the defendant

wi thin 120 days after the incident or wthin such

| onger period as a court in which the action may be
comenced nmay aut horize, on notion nade before or
after the expiry of the 120-day peri od;

the plaintiff provided the defendant with the
information prescribed by the regulations within
the tinme period prescribed by the regul ati ons;

the plaintiff has, at the defendant's expense,

under gone exam nati ons by one or nore persons

sel ected by the defendant who are nenbers of the
Col | eges as defined in the Regulated Heal th

Prof essions Act, 1991, if the defendant requests
the exam nations within 90 days after receiving the
noti ce under clause (b);

the plaintiff has provided the defendant with a
statutory declaration describing the circunstances
surroundi ng the incident and the nature of the
claimbeing made, if the statutory declaration is
requested by the defendant; and

the plaintiff has provided the defendant with
evidence of the plaintiff's identity, if evidence
of the plaintiff's identity is requested by the
def endant .
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(5) An exam nation under clause (1)(d) shall not be
unnecessarily repetitious and shall not involve a procedure
that is unreasonabl e or dangerous.

(6) A person exam ned under clause (1)(d) shall answer the
gquestions of the exam ner relevant to the exam nati on.

(7) I'f a person who perfornms an exam nati on under cl ause
(1)(d) gives a report on the exam nation to the defendant,
the defendant shall ensure that the plaintiff receives a copy
of the report within 60 days after the defendant receives the
report.

(8) In an action for loss or danmage frombodily injury or
death arising directly or indirectly fromthe use or
operation of an autonobile, no prejudgnent interest shall be
awar ded under section 128 of the Courts of Justice Act for
any period of time before the plaintiff served the notice
under cl ause (1) (b).

(9) Despite subsection (1), a person nmay conmence an action
w t hout conplying with subsection (1), but the court shal
consi der the non-conpliance in awardi ng costs.

258.4 An insurer that receives a notice under clause
258.3(1)(b) shall pronptly informthe plaintiff whether there
is a notor Vehicle liability policy issued by the insurer to
t he defendant and, if so,

(a) the liability limts under the policy; and

(b) whether the insurer shall respond under the policy
to the claim

258.5(1) An insurer that is defending an action for |oss or
damage frombodily injury or death arising directly or
indirectly fromthe use or operation of an autonobile on
behal f of an insured or that receives a notice under clause
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258.3 (1)(b) froman insured shall attenpt to settle the
claimas expeditiously as possible.

(5) I'n an action for |loss or danmage frombodily injury or
death arising directly or indirectly fromthe use or
operation of an autonobile, an insurer's failure to conply
with this section shall be considered by the court in awarded
costs.

[5] Plainly, the legislation puts in place a schene whereby
injured persons and insurers who may be |iable under notor
vehicle policies are encouraged to exchange information and to
attenpt to settle clains at the earliest possible stage. The
issue on this notion is the extent to which the court can | end
its assistance to that legislative intent.

Def endants' Submni ssi ons

[6] On the notion before me the defendants conpl ai ned t hat
the plaintiffs failed to serve witten notice of their
intention to commence an action within 120 days after the
incident and that they have failed to cure that default by
notion under s. 258.3(1)(b); that the plaintiffs have not
provided the information required by s. 258.3(1)(c); that the
injured plaintiff has not undergone the nedical exam nation
requested by the defendants under s. 258.3(1)(d); that the
plaintiffs have failed to provide the defendants with the
statutory declaration describing the circunstances surroundi ng
the incident in the claimbeing nade, as required by s.
258.3(1)(e); and that the plaintiffs have not provided the
defendants with evidence of their identities, as requested by
t he defendants, pursuant to s. 258.3(1)(f).

[ 7] The defendants pointed to the | anguage contained in the
openi ng paragraph of s. 258.3(1) (i.e., "an action . . . shal
not be commenced unless . . .") and submtted that because of
t he non-conpliance descri bed above the statenent of claim
shoul d be struck out. Defence counsel argued that the entire
pur pose of the early disclosure requirenents, nanely, to
facilitate early settlenment, would be defeated if a plaintiff
were allowed to ignore them Not only is a defendant (or, nore
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likely, his or her insurer) prevented from making an early
assessnent of the plaintiff's claim the insurer is also
prevented fromdi scharging its duty under s. 258.5(1) to
attenpt to settle the claimas expeditiously as possible. For
the |l egislative schene to acconplish the desired result, the
court should insist on conpliance.

Anal ysi s

[8] As much as one mght agree with the | audabl e intent
behind the early disclosure requirenents, one cannot overl ook
the fact that the legislature saw fit to absolve a plaintiff
from non-conpliance with them Section 258.3(9) expressly
permts a person to commence an action w thout conplying with
S-S. (1); in other words, despite the prohibitory |anguage
contained in s-s. (1), inreality it is no prohibition at all.

[9] While the legislation expressly permts non-conpliance
with the early disclosure requirenents, it al so inposes
sanctions upon a plaintiff who chooses this route. Under s.
258.3(8) a plaintiff is precluded fromrecovering prejudgnent
interest for any period of tine prior to the service of a
notice under s. 258.3(1)(b). As well, the court is directed to
consider a plaintiff's failure to conply with the notice
requi renents when awardi ng costs: see s. 258. 3(9).

[10] In light of the express exenption found in s-s. (9) and
t he sanctions for non-conpliance found in s-ss. (8) and (9), |
am not prepared to strike out the statenent of claimfor non-
conpliance with the early disclosure requirenents of s.
258.3(1). Indeed, to do so would be contrary to the express
provisions of s-s. (9). Nor do | consider it appropriate to
make a declaratory order regarding the plaintiffs' entitlenent
or disentitlenent to prejudgnent interest. Subsection (8)
expressly addresses that issue and dictates a particul ar
resul t.

[11] If, as the defendants conplain, the purpose of the
| egislation is not being achieved, the appropriate recourse is
to seek an anmendnent to the statute. In the legislative forum
all considerations relevant to the desirability of such a
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change may be properly wei ghed.

[12] Turning finally to the request by the noving parties for
an order requiring the plaintiffs to conply nowwth the early
di scl osure requirements, | amnot prepared to grant that relief
either. Once again, a party who opts not to nake early
di sclosure is subject to the sanctions found in s-ss. (8) and
(9). To that extent, by inposing those sanctions the
| egi slature has already provided a renedy for non-conpliance.
Absent express authority to do so, | do not consider that the
court should create a renmedy that the Legislature chose not to
i ncl ude.

[13] More inportantly, now that the action has been commenced
and pl eadi ngs have been exchanged, the defendants have ful
rights of production and discovery of the plaintiffs, including
the right to seek a nedical exam nation under Rule 33. Any
information that the defendants could have received fromthe
plaintiffs voluntarily pursuant to s. 258.3(1), they may seek
under the Rules of G vil Procedure. Gven that the litigation
process already provides a procedure for the information to be
obtained, it is inappropriate for the court to exercise its
jurisdiction to grant what is, in effect, a mandatory order
directed to the plaintiffs. Once again, the defendants
ultimate recourse is to seek a costs sanction as against the
plaintiffs as provided by s-s. (9).

Concl usi on

[ 14] Accordingly, the defendants' notion is di sm ssed.

[15] Wth respect to costs, although the plaintiffs were

successful, | do not consider that this is case in which they
shoul d recover costs of this notion. As | indicated at the
outset, this was a novel point. | also have in mnd that the

reason this notion was brought was because the plaintiffs did
not conply with s. 258.3(1). Section 258.3(9) requires nme to
consi der that non-conpliance in awarding costs. In keeping with
that direction, | award the plaintiffs none.

Mbtion di sm ssed.
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